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LYNCH, Circuit Judge. This caseillustrates the perils

facing a smal | busi ness that does not determ ne whether it is subject

toregul ationunder 33 U.S.C. § 1321, the oil spill provisionof the
Cl ean Water Act. Pepperell Associ ates operates a busi ness out of an
oldtextile mlIl building in Lew ston, Maine. |In October 1996, a
rupture in agasket on a boiler caused an oil spill inthe boiler room
of the building. Sone three- to four-hundred gallons of the oil

ultimitely worked its way into Gully Brook and fromthere to the
Andr oscoggi n Ri ver, both navi gabl e waters of the United States. The
spill was |l argely contained with the hel p of cl eanup experts sent in by
the state of Muine.

The Environnental Protection Agency respondedwith athree
count adm ni strative penalty action agai nst Pepperel|l. That conpl ai nt
was heard by an adm ni strative | awj udge and t he resul t s wer e appeal ed
by both sides to the Environnmental Appeal s Board ("EAB"). Pepperell
ended up with an order that it had violatedits obligationto have a
spill control plan, that it was not excused fromhavi ng such a pl an
duringalimtedperiodby theinstallationof anewoil storage tank,
and that it nmust pay atotal penalty of $43, 643 for the t hree counts of
t he conpl ai nt. Pepperell has sought judicial reviewof that order in
thiscourt. See 33 U S.C §81321(b)(6) (G (ii). W deny the petition

for review



The facts are undi sputed. The case i nstead concer ns what
conclusions may rationally be drawn fromthose facts. Pepperell
Associ ates i s t he owner and operat or of the historic Pepperell textile
mll, locatedinanindustrialized section of downtown Lew ston. In
June 1985, after its useas am !l had been di sconti nued, Pepperell
purchased the facility and used t he buil ding as |ight i ndustrial and
war ehouse rental space. At thetinme of thespill, themll conpl ex had
t hr ee under ground heating oi |l storage tanks, each with a capacity of
30, 000 gal l ons. The tanks were | ocated next tothe facility's boiler
room and only two were still connected to the boiler. About 500 f eet
fromthe facility is Gully Brook, a tributary of the Androscoggin
River. Both are navigable waters of the United States.

Aspill occurredearly inthe norning on Cctober 17, 1996,
when a gasket ruptured onthe facility's boiler, spilling oil ontothe
boi |l er roomfl oor. That oil then fl owed down a stairwel |, through a
condensate pipe tunnel, and into the city sewer conduit and box
culvert.! Odinarilythecity sewer conduit and box cul vert di scharge
muni ci pal solid waste and stormwater fromLew stonto the Lew ston-
Auburn Treat nent Pl ant. However, duringtinmes of high water, the box

cul vert al so operates as a conbi ned sewage and st or mwat er overfl ow

L There was also a floor drain on the boiler roomfl oor
that connected directly to the sewer conduit, as is conmon in
buildings of the age of the mll, although the oil did not

actual ly take this path.
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("CSO'), which periodically dischargesinto @Qilly Brook. Inthis case,
the oil not only spilled into the sewer |ine but al so discharged
t hrough the culvert into Gully Brook.

As a result of the spill, sone of the oil entered the
Andr oscoggi n River fromits tributary. The spill caused a noti ceabl e
sheen on t he surface of both Gully Brook and t he Androscoggi n Ri ver,
wi th t he sheen on t he Androscoggi n extendi ng f or approxi mately one mle
fromtheir confluence. The remainder of the oil entered the city
treatment facility, whichlacks the capacity to treat such industri al
wast es.

On t he norning of the spill, one of the owners of Pepperell
cont act ed t he Mai ne Departnent of Environnental Protection ("MEP").
The MDEP and the EPA, along with the Coast Guard and the fire
departnent, assi sted Pepperell inrespondingtothe spill. The MDEP
arranged for cl eanup of the spill, spending atotal of $23, 643.82 for
cl eanup of the boiler room Gully Brook, the Androscoggi n Ri ver, and
the treatnment plant. 1In all, between 350 and 400 gall ons of oil
reached Gul | y Brook and t he Androscoggi n Ri ver, of whi ch 300 gal | ons
were recovered. As provided by Miine | aw, Pepperell partially
rei mhursed the state for the costs of cleanup.

Onthe day of the spill, the EPA' s On- Scene Coor di nat or Scott
Pel l erininfornmedthe owers of Pepperell that upon his inspection he

bel i eved t hat Pepperell was required by the Cl ean WAt er Act to have
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al ready prepared and i npl enented a Spill Prevention Control and
Count er neasures ("SPCC') Planfor thefacility. On Cctober 31, 1996,
Pepperel | di sconnected a second of the underground tanks fromthe
boi | er and took it out of use. And on July 14, 1997, Pepperell renoved
all three tanks fromthe ground. Uptothe tine of the renpoval of the
t anks, Pepperell had not prepared or i npl enented an SPCC pl an. On
Cct ober 16, 1997, Pepperell replacedthe tanks with a single 20, 000-
gal | on above-ground storage tank. On April 14, 1998, Pepperell
subm tted an SPCC pl an t hat recomrended a series of alterationstothe
facility designed to prevent oil spills, and that plan was fully
i npl ement ed on or about Septenber 15, 1998.
1.

Followingthe oil spill, the EPAfiled an adni nistrative
conpl ai nt agai nst Pepperell allegingthat it had failedto prepare and
i npl enent a Spill Prevention Control and Count ernmeasures Pl an as
requi red by the Cl ean Water Act, see 33 U.S.C. §1321(j)(1); 40C F. R
Part 112, and that it had di scharged oil into a navi gabl e waterway i n
violation of that Act, see 33 U S.C. § 1321(b)(3).

On Sept eber 29, 1998, t he conpl ai nt was anmended t o i ncl ude
three counts. The EPA charged i n Count One of the conpl aint that
Pepperel |l had operated afacility regul ated under the G| Pol |l ution
Prevention regul ati ons t hroughout the peri od when t he t hree t anks had

beeninthe ground -- fromDecenber 1985 to July 14, 1997 -- and had
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failedto prepare and i npl ement an SPCC pl an. Count Two char ged t hat
fromthe conpl eti on of the above-ground tank i n Cctober 16, 1997, unti |
t he subm ssion of an SPCC plan on April 14, 1998, Pepperell had
operated afacility regul ated under the Act, and had bothfailedto
pr epar e an anended SPCC pl an as requi red and fail ed to i npl enent such
a plan w thin six nonths of the conpl etion of the nodification. Count
Three al |l eged t hat on Oct ober 17, 1996, Pepperell dischargedoil in
harnful quantities into a navi gable water of the United States in
violationof 33 U.S.C. §81321(b)(3). For thesethree violations, the
EPA sought a total penalty of $47,930.

Fol | owi ng a hearing in Cctober 1998, the adm ni strative | aw
judge i ssued aninitial decisionon February 26, 1999. The judge found
Pepperel |l liabl e under Count One for failureto have i npl emented an
SPCCplanwithregardto the underground tanks, but determ ned t hat
Pepperell's liability extended only fromDecenber 1985 t o Cct ober 31,
1996, when Pepperell di sconnected the second storage tank fromthe
boi | er, reasoni ng that the di sconnecti on of the second tank reduced
Pepperel | 's underground storage capacity bel owthe 42, 000-gal |l on
capacity threshol d for jurisdictionunder the SPCCregul ations, see 40
CF.R 8112.1(d)(2). Having foundthat Pepperell was not requiredto
have an SPCC plan from Novenber 1, 1996, to the renoval of the
underground tanks in July 1997, the adm ni strative | awj udge assessed

Count Two under t he provi sion governi ng newplans for facilities that
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are begi nni ng operation rather than the provision governing plan
amendnments when nodifications are made to facilities already in
operation. Applyingthis provision, the judge di sm ssed Count Two.
The adm ni strative | awj udge found Pepperell Iiabl e under Count Three
for the oil spill, but reduced the penalty to refl ect Pepperell's
partial repaynent of the cl eanup costs tothe state of Mai ne, assessi ng
a total penalty of $24,876.

Bot h si des appeal ed to t he Envi ronnment al Appeal s Board. On
appeal , the EPA contended (1) that Pepperell's liability under Count
One shoul d extend to July 14, 1997; (2) that the adm nistrative |l aw
judge erred as to Count Two by appl yi ng t he st andard and deadl i nes for
new r at her t han amended SPCC pl ans; and (3) that a proper eval uati on of
the statutory penalty factors warranted a hi gher penalty for the
al |l eged viol ations. Pepperell al so appeal ed, contestingitsliability
under Count One on the ground that givenits |ocation, the di scharge of
oi | into navigabl e waters coul d not reasonably be expected. Pepperell
al so contested the penalty cal cul ati on.

The EAB i ssued its deci sion on May 10, 2000. The EAB hel d
that the adm nistrative |l awjudge was correct on Count One that the
facility was subj ect to SPCCregul ati ons because duetoits |ocation,
it coul dreasonably be expected to di scharge oil in harnful quantities
i nt o navi gabl e waters, and, contrary to the adm ni strative | awj udge,

that thisliability extended until July 1997, because t hr oughout t hat
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timethe facility nmet the storage-capacity and foreseeability-of-
di scharge requi renents. On the second count, the EABreversed t he
adm ni strative |l awjudge, determ ni ng that the construction of the
above-ground tank was a materi al nodificationof anexistingfacility
subj ect to SPCC regul ati ons and therefore subject to different
deadlines than were it awholly-newfacility. The three-nonth period
(fromJuly to October 1997) when there was no oil capacity, the EAB
sai d, was part of an ongoi ng process of nodification, not alapsein
jurisdiction. Finally, the EABreassessed the penalty, and i nposed a
total penalty of $43,643. Pepperell now seeks judicial review
L.

Agency deci si ons, including those of the EPA under the O ean
Wat er Act, arenormally entitledto substantial deference providedthe
agency has followed its own procedures and its deci sions neet the
substantive statutory commands. Areview ng court shall not set aside
or remand t he EAB' s finding of a violation under the Cl ean Wat er Act
"unl ess thereis not substantial evidenceintherecord, taken as a
whol e, to support the finding of a violation."” 33 U S.C 8§
1321(b)(6) (G (ii).

Tothe extent that the EAB' s decisionreflectsaglossonits
i nterpretation of the governing EPAregul ations, a review ng court nust
al so af ford t hose policy judgnents substanti al deference, deferringto

t hemunl ess they are arbitrary, capricious, or otherw se "plainly"
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imperm ssible. See General Electric Go. v. United States Environnent al

Prot ecti on Agency, 53 F. 3d 1324, 1327 (D.C. Gr. 1995); see al so Adans

v. United States Environnmental Protection Agency, 38 F. 3d 43, 49 (1st

Cir. 1994). That deferenceis particularly strong where the agency’s

expertise cones intoplay. See General Electric, 53 F. 3d at 1327 (" The

policy favoring deferenceis particularlyinportant where, as here, a
technically conplex schene is backed by an even nore conpl ex and

conpr ehensi ve set of regulations.”). See alsoPuertoRcoSunQl Co.

v. United States Envi ronnental Protection Agency, 8 F. 3d 73, 77 (1st

Cr. 1993) ("But inthe end an agency deci si on nust al so be rational --
technically speaking, it nust not be 'arbitrary or capricious,"
Adm ni strative Procedure Act, 5 U S.C. 8 706(2)(A) -- and that
requi rement exists even in technical areas of regulation.").
The Cl ean Wat er Act providesthat it isthe policy of this
country "that there should be no discharges of oil or hazardous
subst ances i nto or upon the navi gabl e waters of the United States [ or
their] adjoining shorelines. . ." 33 U.S.C. §1321(b)(1). The Act
aut hori zes t he promnul gati on of regul ati ons to defi ne whi ch di schar ges
are harnful and are therefore regulated. 33 U. S.C. 8§ 1321(b) (4).
Those EPA regul ati ons provi de that di scharges of oil are harnful if,
inter alia, the discharge causes "a fil mor sheen upon or di scol oration

of the surface of the water or adj oi ning shorelines.” 40 C.F. R 8§



110. 3. Because the oil spill here caused a sheen, t he EAB det er m ned
that that criterion was net.

Pepperell does not challenge the EAB's finding that it
di scharged a harnful quantity of oil into navigabl e waters (Count Three
of the Conpl aint), but rai ses four other i ssues regardi ngthe EAB' s
conclusions. First, Pepperell challenges the EAB s determ nati on t hat
it was subject to SPCCregul ation, argui ng that because of the | ocati on
of thefacility, it couldnot be reasonably expected to di scharge oil
i nt o or upon navi gabl e waters. |n any case, Pepperell says, the EAB
erredinfindingit subject to SPCCregul ati on bet ween Novenber 1,
1996, and July 14, 1997, as its underground oi | storage capacity was
| ess than the jurisdictional thresholdfor SPCCregul ation. Pepperell
al so argues that the EABerred in findingthe construction of the new
20, 000-gal I on above-ground storage tank was a nodi fication of an
existing facility rather than anewfacility, and therefore holdingit
i abl e for not properly preparing and i npl enenti ng an anended SPCC
plan. Finally, Pepperell challenges the EAB s cal cul ati on of the
penalty. We take these argunents in turn, and affirmthe EAB' s
concl usi on on each.

A The Failure to Have an SPCC Pl an

Pepperel|l conteststheinitial findingthat it was subject

tothe Spill Prevention Control and Count ermeasure regul ati ons for the
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ori ginal three underground storage tanks. At issue hereis the scope
of coverage of the SPCC regul ations. Those regul ations apply to:

[ D wners or operators of non-transportation-rel at ed onshore

and of fshore facilities engagedin. . . storing. . . oil
and oi | products, and which, duetotheir | ocation, could
reasonably be expected to discharge oil in harnful
guantities . . . into or uponthe navi gabl e waters of the

United States or adjoining shorelines.

40 C.F. R 8 112.1(b). In turn, the regulations excl ude:
Onshore and offshore facilities which, due to their
| ocati on, coul d not reasonabl y be expected to di scharge oil
i nto or upon the navigable waters . . . This determ nati on
shall be based solely upon a consideration of the
geogr aphi cal, | ocational aspects of thefacility (such as
proxi mty to navi gabl e wat ers or adj oi ni ng shorelines, |and
contour, draining, etc.)

40 CF. R § 112.1(d)(1)(i). An owner or operator subject to the

regul ati ons nust prepare an SPCC plan in accord with certain

requi rements.

The di spute is over whet her Pepperell is an included or
excluded facility; that i s, applyingthe test under the regul ati ons,
whet her "due to [its] location," the di scharge of a harnful quantity of
oil into navigable waters from the facility was "reasonably
foreseeable."” Pepperell advances three |ines of argunent that such a
di scharge of oil was not reasonably foreseeabl e: (1) that considering
the location of the facilityinrelationto Gully Brook al one, the

di scharge of oil into a navigable water could not be reasonably

expected; (2) that the actual path taken by the oil could not be
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reasonably foreseen; and (3) that the unfortunate coinci dence of the
spill with highwaters -- anecessary condition for the oil reaching
@ul 'y Brook t hrough t he overfl ow-- al so coul d not have been reasonabl y
f oreseen.

As to the |l ocational test, Pepperell says that, under the
regul ati ons, one consi ders only the "geographical"™ and "l ocati onal "
aspects of the facility in assessi ng whether such a discharge is
foreseeabl e. Pepperell clains that based onits |ocation al one, there
was no reason to expect a di scharge fromthe facility i nto navi gabl e
waters. Them |l facilityislocatedinadenseindustrial and urban
area of downtown Lewi ston, it says, out of sight of any navi gabl e
wat ers. Moreover, Pepperell points out, the buildingis norethana
hundr ed yards fromthe Gul |y Brook, the nearest navi gabl e waters, and
there is no downward sl ope fromthe facility tothe waters. Indeed, it
says, a mmpjor road separates the mll facility from Gully Brook.

However, these facts, taken al one, do not conpel the EABto
agree w th Pepperell that, under the regul ations, the dischargeinto
navi gabl e wat ers was not reasonabl y f oreseeabl e upon consi der ati on of
t he "l ocational aspects"” of the site. Pepperell oversinplifiesthe
"l ocational" test; theinquiryisnot [imtedto stark description of
surrounding terrain. The test's requirenments are net solong as the
EAB concl udes that inlight of the particular features of thesite, a

di scharge i nt o navi gabl e wat ers was reasonabl y f oreseeabl e. As t he EAB
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not es, man-nade features of alocationthat influence drai nage patterns
are highly relevant toany inquiry intothe foreseeability of a harnful
di scharge. Upon consi deration of the evidence about the site here, the
EAB concl uded t hat such a di scharge was foreseeabl e. O nore concern
are Pepperell’s next two argunents, which chal |l enge t he support for
this concl usion by the EAB.

Pepperel | 's next argument chal | enges the application of the
SPCC regul ati ons because the path actually taken by the oil to
navi gabl e wat ers was not, it says, foreseeable. Pepperell correctly
argues t hat t he EAB had doubt s t hat one coul d reasonabl y predict the
actual path taken by the oil spilledin Cctober 1996 asit workedits
way to Gully Brook. The actual path taken by the oil is unclear, but
it appears that the oil reached a condensat e pi pe tunnel at themll,
and fromt here somehownmade its way i nt o a sewer pi pe, fromwhichit
overflowedintothe Gully Brook. Because the path the oil took was not
f oreseeabl e, Pepperell says, it should not faceliability under the
SPCCregul ations; the EAB, it says, was wongtorely on adifferent
t heory i nvol ving an al t ernat e pat hway t hat oil m ght take, but which
this oil spill apparently did not take.

The EAB agreed wit h Pepperell that a dischargeinto Gully
Brook by the particul ar route takeninthis case m ght not have been
wi t hi n Pepperel | 's reasonabl e anti ci pati on. Neverthel ess, the EAB

determ ned that a di scharge fromthe facility in general to navigabl e
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wat ers was reasonabl y foreseeabl e, and t heref ore Pepperel|l was | i abl e
for itsfailureto prepare and i npl enment an SPCC pl an. The EAB f ound
that there was a floor draininthe boiler room and that the drain
directly connected with the sewer conduit, as i s conmon. Thus, the EAB
concl uded, sinceit was reasonably predictable that oil whichfoundits
way i nto the fl oor drainwouldwork its way to navigable waters, it was
reasonably foreseeabl e that an oil spill inthe boiler roomof the
facility mght lead to such a discharge.

We cannot say that the EAB addressed itself to the wong
gquestion or that its conclusion is not supported by substanti al
evi dence. The regul ations i npose a duty to have an SPCC pl an whet her
there is an oil spill or not. The point of the SPCC is to be
prophylactic -- to prevent oil di scharges to navi gabl e waters. The
fortuity that the oil spill here didnot followthe predictedroute
does not nean there was no obligationto have a plan. Rather, the
EAB s conclusionthat the facility in general exhibited | ocational and
geogr aphi cal characteristics that nade a di scharge to a navi gabl e wat er
foreseeabl e bringsthefacilitywithinthe jurisdictionof the SPCC
regul ati ons, and therefore the EABwas correct toinposeliability on
Pepperell for its failure to prepare and inplenment an SPCC pl an.

Pepperell"s third argunent is that evenif adischargeinto
t he sewer conduit were reasonably foreseeabl e, as a general matter

t here was no reason to expect such a di scharge to reach navi gabl e
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waters. Only an accident of tim ng and of weather resulted in the
di scharge to navi gabl e waters that occurredinthisspill, it says, and
such a coi nci dence was not reasonably foreseeable. Pepperell is
correct that the city sewage systemonly overflows into Gul |y Brook
during times of highwater, such as heavy rai n or storns, and ot herwi se
carriesits contents to Lew ston’s sewage treatnment facility. |ndeed,
Lewi ston was in the m dst of upgrading its sewer system and was
permtted by the EPAto di scharge sewage to GQully Brook intheinterim
It was Pepperell’sill fortunethat its oil spill happened during one
of these periods of high water.

The EAB did not overlook this concern and presune
foreseeability onceit found that there was a foreseeabl e pat hway f or
the oil toreach the sewage system Rather, the EAB al so concl uded
t hat such overfl ow events occurred on a regul ar basis, and that a
reasonably alert oil facility owner i n Lew ston shoul d have been awar e
t hat t hese overfl ows fromthe city sewage systemi nto navi gabl e waters
occurred regul arly. Overfl ows occurred whenever there were heavy rains
or storms. In addition, the evidence showed that, regardl ess of
weat her, sewage overfl ows al so occurred regul arly i nthe norning hours,
when t he sewer flowtypically runs high. Mreover, inthis case, the
owners of the oil storage facility not only shoul d have known of the
potential for overfl ow, but wereinfact aware of it. Ral ph Sawyer,

one of Pepperell’s owners, testified that he had seen overfl ow
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condi tions fromt he sewage systeminto Gully Brook "generally early in
t he nmorni ng hours, " and t heref ore he was awar e of the routi neness of
such events. The m || owners' awareness of the potential overflowis
further corroborated by the fact that onthe norning of the spill they
checked the overflow to see if the oil had reached Gully Brook.
Whi |l e the EAB coul d rationally have found t hat Lewi ston's
failure to have conpl et ed an upgr aded sewer systemshoul d render t he
ri sk that sewage woul d overfl owi nto navi gabl e wat ers unf oreseeable to
t hose hooked uptoits sewer |ines, nothing conpelledthe EPAto reach
such aresult. Thereis sufficient evidence that areasonably alert
owner woul d be aware of the possibility of an overflow, and it is
reasonabl e under those circunstances to view the objective of
preventing oil spills as best served by requiring such foresi ght onthe
part of the owners and operators of oil storage facilities.

B. Liability from October 31, 1996, to July 14, 1997

Under t he SPCC regul ati ons, owners and operators of oil
storage facilities have anot her saf e harbor fromthe SPCCrequirenents.
Under the EPA regul ations, facilities which would "otherw se"” be
subject tothe SPCCjurisdiction are excepted fromSPCCregul ati on
where the oil storage capacity of those facilitiesis under a specified
| evel . Thus, even t hough Pepperell is otherw se subject tothe SPCC
requi renents, it can avoidthoserequirenentsif it can showthat its

st orage capacity fell bel owthe m ni numanount required for application
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of the SPCC regul ations. Those regulations provide that their
requi rements do not apply to facilities where

(i) [t]he underground buried storage capacity of the
facility is 42,000 gallons or less of oil, and

(ii) [t]he storage capacity, whichis not buried, of the
facility is 1,320 gallons or | ess of oil, provided no single
contai ner has a capacity in excess of 660 gall ons.

40 C.F.R § 112.1(d)(2).

As Pepperel |l points out, the regul ati ons do not provi de any
further definition of storage capacity. Pepperell makes two argunents.
Pepperel | argues that by di sconnecting the second underground tank from
the boiler inlate Cctober 1996, it reducedits oil storage capacity to
30, 000 gal | ons, bel owthe 42, 000-gallon threshold, and thereforethe
regul ati ons shoul d be deenmed not to apply fromthat point forward.
Thisis particularly so, it says, since by di sconnectingthetankit
el i m nat ed any reasonably foreseeabl e path for any oil toflowto
navi gabl e waters, since the only foreseeabl e pathidentified by the EPA
was t hrough the boil er room This argunent makes a differencetothe
anount of civil penalty which can be assessed on Pepperell for not
havi ng such an SPCC pl an because the penalty amount istiedtothe
nunber of days of nonconpliance. Second, Pepperell says that if these
actions were not sufficient to reduce storage capacity under the
regul ations, then it was given i nadequate notice of what it was

expected to do to renove the tank from service.
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The EPAt ook the position, adopted by the EAB, that sinply
di sconnecti ng a tank does not reduce t he st orage capaci ty anount unl ess
and until the tank is properly taken out of service. At a mninum the
EPA says, taking atank out of service properly neans enptying the tank
and cleaning it, making alterations to be sure the tank cannot be
refilled, andinstalling acap or bl ank fl ange onthe intake pipeto
ensure the tank i s not usabl e. The evi dence adequat el y supports the
EAB' s determ nation that the tanks were not taken out of service
properly within that definition.

Pepperell's nore serious argunent attenpts to |link the
assessnent of storage capacity under this exceptioninthe regul ations
tothe reasonabl e foreseeability of athreat that oil m ght di scharge
into navigable waters. Pepperell contends that since the only
foreseeabl e path for oil toreach the navi gabl e wat ers was t hrough t he
sewer by way of the boil er room disconnectingthe tank fromthe boil er
shoul d suffice to reduce the rel evant storage capacity, since it
proportionately reduces the risk of harnful discharge. Sinply put, if
the oil could not get to the boiler roomfromthe second tank, the
storage capacity of that tank did not fall within SPCCjurisdiction,
because a di scharge t o navi gabl e waters fromt he tank was no | onger
reasonably foreseeabl e.

The adm ni strative | awj udge basi cal | y adopted t hi s positi on,

but the EAB rejected it. I nstead, the EAB interpreted the
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det erm nati on of reasonabl e foreseeability and the assessnment of
storage capacity to be two distinct, sequential inquiries, thelatter
excepti on bei ng consi dered only once the requirenments of the forner
were net. Looking to the structure of the regul ations, the EAB
reasoned that the regulations pose a two-tiered test, not an

interrelated one. As the EAB put it,

VWilerelated, these two el enents are neither interdependent
not intertw ned. | nportantly, the only quantitative
dinensiontothefirst elenent is the requirenent that a
di scharge of aharnful quantity be expected. The second
el enment adds the ideathat evenif a harnful di scharge can
be expected, afacility may still escaperegulationif its
storage capacity is sufficiently small.

The choi ce of terns and t he structure of the regul ati ons
reflect the Agency’ s judgnent that facilities that have a
| ar ge storage capacity and a potential for harnful discharge
must have SPCC pl ans, whether or not all the avail able
capacity is in use and irrespective of the discharge
potential of individual storage units within the facility.

Inre Pepperel|l Assocs., Final Dec. at 22, 2000 W. 576426 ( EPA EAB May
10, 2000) (enphasis in original).

Wi | e Pepperell’ s readi ng of the regul ations i s reasonabl e,
the terns of the regul ati ons do not conpel that readi ng. W cannot say
that the EAB s interpretation of the regulatory scheneis contrary to
t he | anguage of the regulations, nor that it is arbitrary. As an
initial matter, the EAB s readi ng provi des for ease i n adm ni strati on.
| ndeed, a panoply of probl ens m ght ariseif storage capacity coul d be
mani pul ated with such ease as Pepperell suggests. It is not
unr easonabl e for the agency to assess storage capacity interns of the

-19-



total potential storage capacity of the existing physical plant absent
asignificant structural nodification, thereby ensuring a stable
assessment of storage capacity for agivenfacility.? Inaddition, the
EAB' s construction of the regul ati ons may al so refl ect the vi ewt hat
t he presence of underground storage tanks inproximty to a foreseeabl e
route to navigable watersisitself apotential threat, or at | east
sufficiently sonot to apply an exceptiontothe general rulethat an
SPCCplanis requiredunless the tanks are truly taken out of service.
We nmust defer heretothe agency's expertise, andtoits construction
of its own regul ations.

As to Pepperell's argunent that it | acked notice, it was not
raisedinatinmely fashion before the agency, and so i s not before us

for review E.g. Ulited States v. L. A. Tucker Truck Li nes, Inc., 344

U S 33, 37 (1952) (discussingthe general rule "that courts shoul d not
t oppl e over adm ni strative deci si ons unl ess the adm ni strative body .

. has erred agai nst objection nade at the tinme appropriate under its
practice"); Khalaf v. [INS, 909 F.2d 589, 592 (1st Cir. 1990)
(expl ai ning that i ssues not rai sed before an admi ni strati ve appeal s

boar d cannot be adj udicatedinthe course of judicial review. As we

2 The EAB has addressed the end of ensuring a stable
assessnent of storage capacity in a different but al so i nportant
context: capacity, the EAB determ ned, conmes on |line when the
storage tank is first installed, not when it is connected to
piping or actually filled. See Inre Ashland Gl Co., 4 E. A D.
235, 249, 1992 W. 235125 (EAB 1992).
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have noted, "this rul e preserves 'judicial econony, agency aut onony,

and accuracy of result' by requiring full devel opnent of i ssuesinthe

adm ni strative settingtoobtainjudicial review" North Wnd, Inc. v.
Dal ey, 200 F.3d 13, 18 (1st Cir. 1999) (citations omtted).

C. The Above- G ound Tank and the Failure to Anend the SPCC Pl an

Next, Pepperell contends that the EABerred in applyingthe
st andards and deadlines for filing an amended SPCC pl an upon t he
nodi fication of an existing facility in regard to Pepperell's
construction of the above-ground tank i n Cctober 1997, rather than the
st andar ds and deadl i nes applicable to anewstorage facility. Under
theregulationsthereislesstinme providedto prepare and i npl ement
SPCC pl ans for nodifications to pre-existingfacilitiesthanfor new
facilities. Conpare 40 C.F.R § 112.3(b) (plan nust be subm tted
within six months and fully i nplemented within a year of when new
facility begins operation), wth40 C F. R 8§ 112.5(a) (pl an nust be
amended whenever existing facilities nodified and such anmendnent s nust
be fully inplenented w thinsix nonths of the nodification). The EAB
hel d Pepperell |iableunder 40 CF.R 8 112.5for failing to prepare an
"amended" SPCC Pl an cont enporaneously with the installationin Cctober
1997 of t he above-ground st orage tank, and for not i npl enentingthe
plan within six nonths of that installation. The facts adequately

support the EAB's factual determ nations as to the tim ng of the
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events. At issue is whether the regulations for nodifications to
existing facilities were the appropriate standards to apply.
Pepperel | argues that the above-ground tank is properly
consi dered a newfacility. Pepperell saysthat it renoved all three of
its underground storage tanks in July 1997, and had no st orage capacity
what soever until it installedthis newabove-ground storage tank on
Cct ober 16, 1997. At a mi nimum Pepperell contends, thisgapintine
means that its above-ground tank was a newfacility, and so the EAB
ought to have assessed Pepperel |'s conpliance with the SPCCregul ati ons
under the deadlines for newfacilities. Pepperell saysit nmet those
deadl i nes, which allowit six nonths fromthe installation of the tank
tofile anewplan, and one year fromits installationtoinplenment
that plan. It is unfair, Pepperell says, toinpose apenaltyonit for
not filing an amendnment to an SPCC pl an when it believed that it was
under no obligation to file the original SPCC plan in the first
i nstance, nmuch | ess an anmended one. Pepperell argues that, whet her or
not it was obligedtofile an SPCC pl an before t he t hree under gr ound
tanks were renoved, its only obligationw thregardto the above-ground

tank wastofileatinely planonceits facility becane operational,

see 40 C.F.R. § 112.3, and that was when it installed the new tank.

To t he extent Pepperell's argunent rests onthe prem se t hat
no pl an was requi red before the final renoval of all three underground

t anks, we have rejected that prem se. Qur sole concernonthisissue
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iswththe period of tinme between the renoval of the three underground
tanks in July and the installation of the above- ground tank in
Oct ober.

The EAB vi ewed Pepperel |'s argunent as an attenpt to nake an
end run around t he regul ati ons governi ng nodi fications to existing
facilities. Inthe EAB' s view, a three nonth gap in time between
pul I'i ng out ol d tanks and i nstal li ng newones, particularly wherethe
| ength of that gap was controll ed by the owners or operators of an
existing facility, could not sufficeto convert anexistingfacilityto
a newone. On appeal, Pepperell responds that leavingit tothe EAB s
di scretionto determ ne what periodis asufficient gapisentirely
arbitrary.

Pepperell's argunent is not persuasive. Perhaps in a
di fferent case, with a gap of a nuch | onger period of tine between the
renmoval of storage capacity fromservice and the installation of new
storage capacity, it would be arbitrary to consider the newy installed
capacity anodificationof anexistingfacility, but we cannot say t hat
about the determ nati on here. The purpose of provi di ng a nore gener ous
timelinefor newfacilitiesistorecognizethat newfacilities may
face chal | enges not faced by exi sting operations. Pepperell was hardly
inthat position. Further, thetwo acts -- pulling out oldtanks and
installing anewone -- are not unconnected. This is NewEngland. The

renoval of afuel source for heatinginevitably means its repl acenent
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wi t h anot her source. It would be odd if such a repl acenment schene over
t he course of a singlesumrer couldturnanexistingfacilityintoa
newone. We do not think the EAB's concl usion that the gap here was
part of the ongoi ng process of nodificationis either arbitrary or
unr easonabl e.

Pepperel |l nakes one nore stab. Evenif the EABis generally
correct that this was not anewfacility but anodification, it says,
t he change does not "materially affect[ ] thefacility' s potential for
di scharge of oil into or upon the navigable waters of the United
States,”" see 40 C F. R 8§ 122.5(a), andthereforethe obligationtofile
an anended SPCCplanis not triggered. This argunent is frivol ous.
First, the record shows that, as the EPA regional enforcenment
coordi nator testified, above-ground tanks "have a nuch greater capacity
for a catastrophic spill because if the tank ruptures, there's no
surrounding soil tocontainthe oil, as in the underground storage tank
scenario.” The safe harbor regulations alsoillustratethe added ri sk
creat ed by above- ground t anks, exenpti ng under ground tanks fromthe
SPCCrequirenents for upto 42,000 gal | ons of storage capacity, while
onl y exenpti ng above-ground tanks up to 1320 gal | ons of capacity. Here
t he above-ground t ank was 20, 000 gal l ons. In any case, 40C. F. R 8§
112.5 presunes that an existingfacility already has an SPCCplanin
pl ace when it limts the amendnent requirenent to materi al changes;

here Pepperell had no such plan until nore than six nonths after the
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nodi ficati on. The EAB s conclusion that this was not anewfacility,
and t herefore that Pepperell was |iablefor failingtoinplenment an
amended SPCC plan in a tinely fashion, was hardly arbitrary.

D. The Cal cul ati on of Penalties

Finally, inadditiontochallengingits liability under the
SPCCregul ations onthe first two counts, Pepperell contests the anount
of the penalties assessed by the EAB on each of the three counts.
Because we have affirmed Pepperell s liability onthe first two counts,
we consi der only those argunents that do not depend on Pepperell's
assertion that it was not |iable.

The C ean Water Act sets out the factors to be consideredin
setting the ampunt of a civil penalty for its violation. In
determ ning the anount of a penalty under the Act, the body
adm ni stering the statute and i nposing the penalty shall:

consi der the seriousness of the violationor viol ations, the

econom c benefit totheviolator, if any, resulting fromthe

vi ol ation, the degree of cul pability involved, any other

penalty for the same incident, any history of prior

viol ati ons, the nature, extent, and degree of success of any

efforts of theviolator tomnimze or mtigate the effects

of the discharge, the econom c i npact of the penalty onthe

violator, and any other matters as justice nmay require.
33 U.S.C. § 1321(b)(8).

Judi ci al revi ewof penalties inposed under the C ean Wt er
Act are reviewed for "abuse of discretion.” 33 U.S.C. 8§

1321(b)(6) (G (ii). The scope of that reviewis verylimted. E.Qq.,

All Regions Chem stry Labs, Inc. v. United States Environnental
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Protection Agency, 932 F.2d 73, 75 (1st Cir. 1991); Newel |l Recycling

Co. v. United States Environnental Protection Agency, 231 F. 3d 204, 208

(5th Cir. 2000). Courts nust give deference to the EPA's "highly
di scretionary cal cul ati ons that take i nto account nultiple factors" to

set penalties under the Cl ean Water Act. Tull v. United States, 481

U S 412, 427 (1987). Because of that deference, our di scussion of the
penalty anmounts is brief.

On Count One, the EAB i nposed a penal ty of $22, 133, addi ng
$6, 748 to the adm ni strative | awj udge' s assessnent. Pepperell argued
tothe EAB that its penalty should be reduced because the conpany
| acked environnental expertise and cooperated inthe cleanup efforts
once the spil|l happened. The EABrejected this argunent. First, the
EAB poi nt ed out that t he conpany was aware that its oil storage tanks
wer e regul at ed by t he Mai ne Departnent of Environmental Protection, and
t herefore found t he conpany was on notice that its tanks coul d cause
environmental contamination. On this basis, the EAB concl uded,
Pepperel | shoul d have i nqui red about whet her it was al so subj ect to EPA
regulation. Astoits efforts to cooperate, the EAB adopted the view
of the adm nistrative | awjudge that Pepperell's efforts were too
little, too late. These are reasoned views as to which we defer.

On t he second count, the EAB assessed a penal ty of $8, 855 f or
failing to prepare andinplenent inatinmely manner an anended SPCC

pl an. Pepperell argues that the EAB did not consider mtigating
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factors, such asits ignorance of the applicableregulationsandits
efforts toconply once it becane aware of them The opi nion of the EAB
bel i es Pepperell's claimthat these factors were not consi der ed.
| ndeed, the EAB found that "[t]his is a case not about regul atory

confusi on, but about indifference." Inre Pepperell, Final Dec. at 42.

Agai n, we give deference.

Finally, astothethirdcount, the EAB assessed a penalty
of $12, 655 for the harnful di scharge of oil into or upon a navi gabl e
wat er. Pepperell contends that the statute requires consideration of
"other matters as justice may require,” that its partial rei nbursenent
tothe state of Maine for the cl eanup is such a factor, and that it
justifies reducingthe penalty. The admi nistrative | awjudge agreed
wi t h Pepperell onthis point, and the EABreversed. The EAB s deci si on
addressed this issue at length, and its di scussion shows that it
adequat el y consi dered Pepperel | 's argunents and had a reasoned basi s

for its decision. Seelnre Pepperell, Final Dec. at 44-46. Again, we

defer.

We do not suggest t hat a reasonabl e person coul d not have
viewed the penalty i ssue as Pepperell did. But its argunents are
better made to the agency than to a review ng court, and here the
agency rejected the argunents for adequate reasons.

Accordi ngly, wedeny Pepperell's petitionfor reviewof the

deci sion of the EAB on all points. So ordered.
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